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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent determ ned a $5, 783 deficiency in
petitioners’ Federal incone tax for 2006 and a $1, 156. 60 penalty
under section 6662(a). The deficiency and penalty resulted from
di sal l owance of ganbling | osses clained to offset other incone of
petitioners. Al section references are to the Internal Revenue

Code (Code) in effect for 2006
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioners resided in California at the time the petition was
filed.

On their jointly filed Form 1040, U.S. Individual |Incone Tax
Return, for 2006, petitioners reported adjusted gross inconme of
$83,041. On Schedule A, Item zed Deductions, they deducted
ganbling | osses totaling $40,488 as “Qther M scel |l aneous
Deductions”. Petitioners did not report any ganbling w nnings,
and they had no ganbling w nnings during 2006.

Petitioners’ 2006 Federal tax return was prepared using H&R
Bl ock’ s software known as TaxCut.

OPI NI ON

Section 165(d) provides that “Losses from wagering
transactions shall be allowed only to the extent of the gains
fromsuch transactions.” Petitioners acknow edge that they had
no gains fromtheir ganbling activities during 2006. Therefore
they are not entitled to deduct the | osses that they clained.

Section 6662(a) and (b)(1) and (2) inposes a 20-percent
accuracy-rel ated penalty on any underpaynent of Federal incone
tax attributable to a taxpayer’s negligence or disregard of rules
or reqgulations or substantial understatenent of incone tax.

Section 6662(c) defines negligence as including any failure to
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make a reasonable attenpt to conply with the provisions of the
Code and defines disregard as any carel ess, reckless, or
intentional disregard. Disregard of rules or regulations is
careless if the taxpayer does not exercise reasonable diligence
to determine the correctness of a return position that is
contrary to the rule or regulation. Sec. 1.6662-3(b)(2), Incone
Tax Regs. An underpaynent is substantial if the understatenent
of tax exceeds the greater of 10 percent of the tax required to
be shown on the return or $5,000. Sec. 6662(d)(1)(A).
Consi dering the erroneous nature of the deduction and the anount
of the resulting underpaynent of tax, respondent has satisfied
t he burden of producing evidence that the penalty is appropriate.

See sec. 7491(c); Higbee v. Conmm ssioner, 116 T.C. 438, 448-449

(2001).

An exception to the penalty under section 6662(a) applies in
cases where there was reasonabl e cause for any portion of the
under paynent and the taxpayer acted in good faith. Sec.
6664(c)(1). The determ nation of whether the taxpayer acted with
reasonabl e cause and in good faith depends on the pertinent facts
and circunstances, including the taxpayer’s efforts to assess
such taxpayer’s proper tax liability, the know edge and the
experience of the taxpayer, and the reliance on the advice of a

prof essi onal, such as an accountant. Sec. 1.6664-4(b)(1), Incone
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Tax Regs. Petitioners have the burden of show ng reasonabl e

cause. See Hi gbee v. Commi ssioner, supra at 446-447.

Petitioners contend that they followed the instructions on
the tax preparation software that they used in preparing their
2006 tax return, asserting that the software was “approved by the
| RS”. They indicate that they were unaware of the provisions of
the Code and that they did not consult any Internal Revenue
Service (IRS) publications or professional tax advisers before
cl ai m ng deductions equaling alnost half of their reported incone
in 2006. The software instructions are not in the record, so we
cannot determ ne how the error occurred. W doubt that the
instructions, if correctly followed, permtted a result contrary
to the express | anguage of the Code. Petitioners may have acted
in good faith but nade a m stake. |In the absence of evidence of
a mstake in the instructions or a nore thorough effort by
petitioners to determne their correct tax liability, we cannot
concl ude that they have shown reasonabl e cause for the
under paynent of tax on their 2006 return.

Petitioners ask the Court to consider correspondence
exchanged between them and various representatives of the IRS
before trial, in which an IRS representative offered to concede
the penalty. Petitioners declined the concession, because they
al so sought relief fromthe interest accruing on the underpaynent

and to have the deficiency reduced. |In this proceeding, however,
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we have no jurisdiction over interest that has not been assessed.

See generally sec. 6404; WIllians v. Conm ssioner, 131 T.C. 54,

55-56 (2008). The correspondence between petitioners and the IRS
representatives, therefore, is not relevant to the issues that we
deci de.

Petitioners have also referred to their inability to pay the
anpunts owng as a result of our rulings here. Their clained
financial hardship can be raised in a proceedi ng comrenced under
section 6330 only if and when collection efforts are nade and a
notice of determ nation sustaining collection efforts is sent to
them Ability to pay is also not relevant in this case.

Finally, with the notice of trial, sent 5 nonths before the
trial date, and at the call of the calendar, petitioners, as pro
se taxpayers, were offered the opportunity to confer with
vol unteer attorneys to discuss the case and to consider the
possibility of negotiated settlenment, w thout charge to
petitioners. They did not take advantage of the opportunities
when of fered and sought delay to consult an attorney only after
t he Court announced the inpending resolution of the case against
them Thus they gave up the possibility of pretrial settlenent,
Wi th possible savings to thensel ves, and prol onged the period in
which interest is accruing. The variety of services offered by
volunteer attorneys frequently results in negotiated settlenents.

It is unfortunate when those who could benefit fromthe
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assi stance offered by such attorneys do not take advantage of it.
After a case has been tried and the result stated, the

opportunity no |l onger exists. To reflect the foregoing,

Deci sion will be entered

for respondent.




